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Are judges willing to protect public trust in science and judicial integrity in an era of misinformation and legal

exploitation?

Introduction

A New York federal appeals court is poised to decide
one of the more consequential courtroom battles over
scientific evidence in decades: whether the pain reliever
acetaminophen increases the risk of autism, ADHD, or
intellectual disabilities when used during pregnancy.
Acetaminophen is the active ingredient in Tylenol and
other over-the-counter pain relievers. The case will
ultimately hinge on what expert evidence a judge allows
the jury to hear.

The stakes are considerable: the case will decide what
counts in judicial proceedings as reliable scientific
evidence—shaping public confidence in the
science-based standards that keep food safe, the
environment clean, and medical care effective. Public
health is at stake too: acetaminophen is considered the
only pain reliever and fever reducer indicated for use
during pregnancy; its continued availability is critical
for pregnant women and their babies.

In federal court, the admissibility of expert testimony is
governed by Federal Rule of Evidence 702 (most
recently clarified in 2023 amendments).* Rule 702
charges judges to screen out unreliable expert
testimony before it can mislead jurors. Judges are not
supposed to decide which side’s science is “correct,” but
whether each side’s expert evidence is methodologically
sound enough to be heard at all. Only after that
screening does a jury weigh the competing testimony,
often through the imperfect proxy of which expert
seems more credible. This gatekeeping power can
dramatically change the course of sprawling mass-tort
cases, where a single ruling on expert testimony can

determine the fate of thousands of claims at
once—often effectively deciding a case before a jury
ever hears it.

In practice, that screening typically turns on markers of
reliability—and on red flags that signal
“made-for-litigation” science: analyses prepared by
retained experts tailored to support a legal theory
rather than generated through independent inquiry.
Originally intended to screen out unreliable science,
Rule 702’s judicial gatekeeping requirement has taken
on outsized importance in a country fractured by online
misinformation, political agendas, and the expanding
alignment of environmental activists and mass-tort
lawyers that sometimes target popular consumer
products.>?

Tylenol in court

The debate over science in court is at the center of the
ongoing legal battle around the alleged dangers posed by
acetaminophen. The drug’s critics, an amalgam of mass-tort
lawyers and MAHA-aligned public-health populists led by
Health and Human Services Secretary Robert F. Kennedy, Jr.
(a former mass-tort lawyer himself), claim that the pain
reliever increases the risk of autism, ADHD, or intellectual
disabilities when used during pregnancy.

The claims have simmered in the courts for years despite a
growing body of evidence to the contrary. Most recently, a
comprehensive review of forty-three studies and 300,000
pregnancies published in January 2026 in The Lancet
reaffirmed dozens of prior studies finding no link between
acetaminophen use during pregnancy and Autism, ADHD, or
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other neurodevelopmental disorders in children.*

But strong scientific evidence on science controversies
involving food, chemicals, drugs and other commonly used
products has never deterred trial lawyers who, often working
in tandem with environmental activist groups, have turned
trials of safe and approved products into political spectacles:
consider talcum powder, Roundup (glyphosate), Zantac, and
paraquat as recent examples. FRE Rule 702 is one of the few
courtroom tools available to limit the spread of politicized
science.

The controversy over acetaminophen is the most recent
example of this ongoing tension. In December 2023, a
federal judge applying Rule 702 dismissed thousands of
claims alleging that Tylenol causes autism, excluding the
plaintiffs’ scientific experts, who were poised to tell jurors
that prenatal exposure to Tylenol causes Autism and
ADHD’—claims contradicted by substantial evidence, and
reaffirmed in 2026.° For an average juror, this is exactly the
kind of dispute that is hardest to adjudicate: observational
studies, confounding variables, and causal inference
questions that can be made to sound like certainty in the
hands of a skilled witness.

The ruling appeared to set a constructive and seemingly
decisive precedent for challenging the manipulation of
contested scientific evidence — but it caused outrage among
tort lawyers who have leveraged the complexity of scientific
issues to score recoveries worth billions of dollars targeting
safe chemicals, foods, and drugs.

In 2024, the mass-tort lawyers appealed the trial court’s
ruling in an effort to revive their case. In September 2025, on
the eve of an important court hearing before the Second
Circuit Court of Appeals,’ Secretary Kennedy and President
Trump made public remarks — unsupported by the evidence
— that were seemingly intended to bolster the tort case and
pressure the appellate court.® President Trump publicly

warned: “If you’re pregnant, don’t take Tylenol.”

Now, with the new Lancet review reaffirming no causal link,
the Tylenol battle is poised to become a new test of what
amended Rule 702 is supposed to accomplish: prevent
“science on trial” from converting unsettled hypotheses into
high-dollar verdicts — or whether it improperly prevents
juries from weighing disputes that plaintiffs insist deserve
their day in court.'

Daubert and the Path to Amended
Rule 702

Will the legal guardrails that protect scientific reliability
hold? For much of the period from 1923 to 1993, many
courts applied Frye v. United States,"' under which courts
would admit scientific testimony only if it had “general
acceptance”—broad consensus—within the relevant
scientific community. The Federal Rules of Evidence, which
took effect in 1975, broadened admissibility and shifted
attention toward methodology.'

The modern standard emerged out of the United States
Supreme Court’s decision in Daubert v. Merrell Dow
Pharmaceuticals (1993)," a birth-defects lawsuit alleging
that the anti-nausea drug Bendectin caused congenital
malformations. Daubert, as the standard came to be known,
held that federal judges must act as gatekeepers and that the
core admissibility inquiry is reliability and relevance, not
mere consensus.

Daubert did not give carte blanche to any new theory; it
required reliability, relevance, and “fit"—a demonstrable
connection between the research and the facts of the case. In
practice, that screening typically turned on familiar reliability
cues—testability, peer review, known or potential error rates,
standards controlling a method’s operation, and general
acceptance.

In the years that followed, the Court clarified and extended
Daubert in two major rulings: General Electric v. Joiner
(1997)" emphasized that courts may exclude expert opinions
where there is too great an analytical leap between the data
and the conclusion, and Kumho Tire v. Carmichael (1999)"
confirmed that the gatekeeping obligation applies to all
expert testimony, not just “hard science.”

Other illustrative cases'® where the application of Daubert
has been questioned also include the In re Paoli R.R. Yard
PCB Litigation”, Lust v. Merrell Dow Pharmaceuticals,
Inc.'®, and Rider v. Sandoz Pharmaceuticals Corp." These
and other examples, as noted by the Institute for Legal
Reform suggest a pattern of representative evidence of an
emerging broader doctrinal pattern.”

In 2000, Federal Rule of Evidence 702 was amended by the
federal judiciary to reflect the Daubert-era focus on reliable
methods, sufficient grounding, and reliable application. Still,
confusion persisted: a U.S. Court of Appeals found those
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amended guidelines “did not eliminate confusion and

establish uniformity....”*'

In 2023, Rule 702 was amended again to underscore that
judges must decide before trial whether the expert evidence
is reliable enough to be heard (“more likely than not””)—not
“let it in and let the jury decide.”

The goal was not to “raise” the bar for the admission of
expert evidence, but to correct a recurring judicial drift:
treating reliability problems as issues for the jury to “weigh,”
rather than admissibility requirements the judge must enforce
at the threshold. Under the amended rule, expert testimony
should not reach jurors unless the proponent shows—more
likely than not—that the opinion rests on sufficient facts,
reliable methods, and a reliable application of those methods
to the case. And because several state courts still follow Frye
as the governing admissibility standard, expert-evidence rules
can vary significantly depending on where a case is filed.

The most pressing question: Will Rule 702’°s guardrails be
applied consistently in major product tort cases that could
shape science for decades to come?

The biggest concern is the inconsistent application of Rule
702’s gatekeeping framework,** especially by lower courts.?
Judges on the frontlines are not supposed to be deciding
“who is right,” but rather to ensure that what reaches a jury is
methodologically reliable, relevant, and tightly fit to the facts.
Cross-examination is a backstop, not a substitute: it can
expose bias and sloppiness, but it cannot reliably repair a
flawed methodology once the jury has heard it.

That assignment has become harder in a post—social-media,
post-Al world—where fabricated “studies,” Al-generated
citations, and even digital deepfakes can be laundered into
litigation narratives, and where financial and ideological
conflicts are often disclosed late or not at all.** It has also
become easier for weak claims to “look scientific” through
selective citation—what courts often call cherry-picking, and
what skeptics describe as a Chinese-menu approach to
evidence (pick the favorable items, ignore the rest).”?

The problem is compounded by modern publishing realities:
an explosion of journals, rising retractions, and
litigation-adjacent “research” that can look peer-reviewed
while resting on fragile methods—making basic hygiene
(checking retractions, conflicts, impact, and whether an
opinion was developed for litigation) newly central to
gatekeeping.?’ In 1993, “published and peer reviewed” was

often a meaningful reliability signal; today it is sometimes
just a starting point—especially when journals are
low-quality, conflicted, or when the “publication” is merely a
letter or commentary dressed up as evidence.

Recent cases provide insights into these growing concerns.

Tylenol (Acetaminophen) — The Tylenol-Autism MDL
illustrates how courtroom disputes can function as
public-health proxy wars: courts can end up “deciding”
science indirectly through admissibility calls, long before a
jury ever hears a case. It also highlights recurring
gatekeeping red flags: experts relying on unpublished
reanalysis, selective endpoints, or one-sided literature
reviews without a consistent, field-appropriate method for
excluding contrary evidence.

Zantac — Since 2019, more than 200,000 plaintiffs across
multiple states have alleged that the heartburn drug
(ranitidine) was causing multiple cancers caused by its key
ingredient, NDMA. Plaintiff attorneys have been exploiting
the ambiguity over the potential harm that NDMA could
cause, although it is a carcinogenic hazard, real-world risk
depends on dose and exposure. Regulators evaluate it through
risk-based thresholds, not the lower threshold of “any
detectable amount” deployed by plaintiff attorneys. No
regulatory agency has determined that NDMA, at the amount
found in Zantac, poses a cancer risk.

Plaintiffs’ narratives have relied on tests conducted by
laboratories that pushed conditions far beyond normal
use—including heating Zantac in an “artificial stomach” to
266°F and adding extreme salt—to generate NDMA and
make the product appear more dangerous than typical
real-world ingestion would suggest. It was later revealed in
discovery that the lab behind this work, Valisure, coordinated
with—and been paid by—one of the plaintiff’s firms.?

A Florida federal judge and the FDA rejected key elements
of plaintiff’s cancer claims, forcing the withdrawal of tens of
thousands of cases.” But the attorneys opportunistically
shopped the case to other venues more willing to admit
contested expert testimony. In Delaware, a state trial judge
overseeing more than 75,000 cases allowed plaintiffs to
present substantially the same NDMA testing and causation
theories to a jury — theories that had been rejected in federal
court and dismissed in other states. Some California trial
judges have also allowed Zantac claims to proceed.*

That Delaware episode became a cautionary tale because it
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exposed how forum selection can change outcomes even
when the underlying science does not. Critics argued that the
trial court effectively treated core scientific disputes as
matters of “credibility,” leaving reliability screening to jurors
rather than requiring a methodological showing up front.*'
They also noted that, in the federal Zantac MDL, plaintifts
themselves narrowed their theory to five cancers, dropping
the rest—a tacit concession that the broader ten-cancer
theory was not equally supportable.

The Delaware docket was strikingly national: roughly 99% of
plaintiffs lived outside of Delaware—a vivid illustration of
venue-shopping when a jurisdiction appears willing to admit
contested expert testimony. The underlying “fit” question was
acute: if NDMA formation depended on extreme heat and
other unrealistic conditions, did the experiment model
real-world exposure—or manufacture a litigation-friendly
result?

That Delaware divergence has now been sharply curtailed. In
July 2025, the Delaware Supreme Court reversed the trial
court and rejected the notion that Delaware applies a more
permissive admissibility standard, emphasizing that Rule 702
requires real gatekeeping rather than a “liberal thrust” toward
letting juries sort it out.** But the practical lesson remains:
one permissive trial-level ruling can create settlement
leverage long before an appellate court restores discipline.

One firm pursuing Zantac claims promotes the benefits of the
ability to forum-shop to different venues in pursuit of
favorable rulings, noting: “Despite [the Delaware Supreme
Court’s ruling®], state courts in some jurisdictions may still
offer avenues for claims to proceed, applying their own
specific rules of evidence.”** But that talking point is also a
candid description of the business model: when one court
excludes made-for-litigation science, plaintiffs can migrate to
another that will entertain it—at least long enough to force
settlement leverage.

Even when the Delaware Supreme Court reversed the trial
court’s ruling, the years of litigation expense, discovery
burdens, reputational fallout, and uncertainty were a major
driver of targeted pharmaceutical companies offering
settlements exceeding $2 billion.*® That’s the leverage
problem: the cost of litigation can overwhelm the scientific
merits.

Centralization is supposed to build scientific fluency—and
when that fluency exposes defects in an expert opinion, it

makes little sense for other courts to pretend those defects
don’t exist.

For those watching closely, it was clear the science and the
evidence supporting the product's safe use were sidelined in
the settlement.* That happens all too often, because
companies are forced to price in asymmetric risk: even a
scientifically weak case can produce catastrophic jury
awards, plus the sheer cost of defending tens of thousands of
claims. In the current environment, many companies will not
gamble their existence or reputation on the hope that juries
will sort out dueling experts.

One under-discussed downstream effect: settlement and
defense costs do not disappear; they are often
redistributed—through higher prices, higher insurance
premiums, reduced innovation budgets, or product
withdrawals that deprive consumers of beneficial products.

Glyphosate/Roundup — Ongoing cancer claims targeting
Roundup, the patented version of the herbicide glyphosate,
along with related suits over product labeling, reveal
significant breakdowns in Rule 702 protections.”” There have
been more than

$12 billion in settlements paid to date, and tens of thousands
of cases are pending, with additional filings yet to be
adjudicated in Canada.®®

The litigation campaign against the world’s most popular
herbicide has generated conflicting findings across courts.
Many U.S. courts as well as jurisdictions in France and
Australia have rejected the claims. The U.S. Environmental
Protection Agency, USDA, European Food Safety Authority,
European Chemicals Agency, German Federal Institute for
Risk Assessment, and Japan’s Food Safety Commission,
among many agencies, have consistently concluded
glyphosate does not pose a cancer risk.*® In 2019, Health
Canada, in its second review of glyphosate, explicitly stated
that “No pesticide regulatory authority in the world currently
considers glyphosate to be a cancer risk to humans at the
levels at which humans are currently exposed.”

Here, as in the other noted examples, the legal differences
among hazard, risk, general causation, specific causation, and
admissibility are arguably being blurred.** All the plaintiffs
have based their case not on the findings of risk agencies, but
on the outlier assessment by the International Agency for
Research on Cancer (IARC), which focuses on the far lower
threshold of hazard.*! As a result, it has determined that
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many common chemicals or life-situations that risk agencies
consider safe—such as consuming processed meat, drinking
wine, or going to a hairdresser—have been found likely
carcinogens by IARC.#

The distinction between risk and hazard is often difficult for
juries to make — a confusion often exploited by plaintiff
attorneys. Blurring the difference between risk and hazard is
debatably the central strategy of plaintiff attorneys in many
chemical- and product-related cases. A hazard label can
misleadingly sound like a verdict on real-world risk, unless
courts force experts to connect the label to dose, exposure,
and causation under realistic conditions. Many judges have
not adequately provided clear guidance to the juries about
these discrepant conclusions and public misinformation.

In August 2025, the Ninth Circuit in Engilis v. Monsanto Co.
upheld a federal trial court’s decision to bar a plaintift’s
expert from testifying that Roundup caused the plaintift’s
cancer.” The court underscored a basic gatekeeping rule:
expert witnesses can’t simply say “Roundup caused this
cancer” and expect the jury to sort it out. If the expert can’t
show, step by step, how the evidence supports that
conclusion, the judge can keep the testimony out. And if that
expert testimony is the plaintiff’s main proof, the case may be
thrown out before it reaches a jury. The ruling, however,
came after years of litigation momentum; by 2025,
glyphosate’s manufacturer Bayer (which acquired Monsanto
in 2018) had already paid billions in settlements and had
even discussed the possibility of bankruptcy.

Talcum Powder — Lawsuits alleging links between
talc-based baby powder and ovarian cancer (and, in some
cases, mesothelioma) began in 2009. Johnson & Johnson, the
primary manufacturer of talcum powder, has consistently
asserted that its baby powder was asbestos-free. (J&J ended
global sales of talc-based baby powder in 2023, shifting to a
cornstarch-based product).*

In 2019, FDA testing of a single J&J lot found a “sub-trace”
level not exceeding 0.00002%—a minuscule level.* Even at
exponentially higher doses, there is no clear relationship
between ovarian cancer and talc. No medical studies of its
use on the genitals show a strong association and most show
no association at all. The National Cancer Institute says the
evidence is not strong enough to conclude that talcum
powder causes ovarian cancer.

Those conclusions have been overshadowed in numerous

court cases where hazard language can be misread as proof
of real-world risk.** Numerous court filings have cited
IARC’s designation that talc is “probably carcinogenic to
humans.”* That is not a real-world risk estimate, yet it is
often cited in the media and by litigators as if it settles
causation.*

The designation by IARC that talc is “probably carcinogenic
to humans” is a hazard classification, not a real-world risk
estimate. This IARC hazard classification is often
misunderstood and mis-conveyed by the media.*’ This IARC
classification is purposefully blurred by litigators for
plaintiffs alleging harm.>

Divergent applications of Daubert and Rule 702 across state
and federal cases, like Roundup and Zantac, have created
costly uncertainties. J&J has pursued bankruptcy-based
strategies to resolve large blocks of claims, even as tens of
thousands of claims remain pending.’'

Paraquat — Currently more than 10,000 cases across state
and federal courts allege Parkinson's disease was caused by
exposure to the pesticide, and filings continue to grow. Like
other product cases, a key federal judge applied rigorous
scientific-evidence standards, only to see similar theories
revived in state courts—creating settlement pressure even
when federal gatekeeping rejects the science. In effect,
defendants face a “heads-I-win, tails-you-pay” dynamic:
exclude the expert in one forum, and the claims migrate to
another.

Paraquat claims against Syngenta and Chevron were
consolidated into a federal class action in the Southern
District of Illinois in 2016. Initial bellwether cases set to go
to trial in 2024 were thrown out by the presiding judge after
finding that plaintiffs’ sole general-causation expert relied on
litigation-driven research and failed to meet core reliability
standards.”® The purported evidence was characterized as
“made-for-litigation testimony,” created for the lawsuit rather
than anchored in independent, replicable science.*

In addition, hundreds of individual federal MDL claims were
withdrawn following discovery-related demands by the
presiding judge, who questioned the documentation in
support of the suits. Many of those dismissed or withdrawn
claims were re-filed in state venues where similar standards
of evidence are applied less strictly. The venue “migration”
dynamic is not a technicality; it is the mechanism by which
rigorous gatekeeping in one courtroom can be neutralized by

OPEN ACCESS | Correspondence: Jon Entine, jonentine@geneticliteracyproject.org. Received:February 20, 2026 Accepted: March 13, 2026
Published: June 19, 2026 Citation: Entine J. (2026). Scientific Reliability in U.S. Courts: Daubert, Rule 702, and Made-for-Litigation Evidence,
Journal of Science and Law, 11(1), 1-10. doi: https://doi.org/10.35005/9wjm-sq52



Entine, Made-for-Litigation Evidence

permissive gatekeeping in another. The practical result is
leverage: the cost and risk of continuing litigation can drive
enormous settlement demands even before juries ever hear a
single bellwether trial.

Recommended path forward

First, lower courts must follow Rule 702: act as gatekeepers
and take the role seriously. When trial courts shirk this
obligation, the burden shifts to appellate courts—pressuring
litigants, clogging the system, and potentially distorting
outcomes.

In practice, jurors can weigh competing evidence, but judges
must screen scientific reliability under Rule 702 before jurors
ever hear testimony—because juries can’t “unring the bell.”
The current idea that a lack of statistical significance isn’t
automatically disqualifying cannot become a permission slip
for introducing speculative causation.

Judges should make the reliability call up front; the jury’s
role should only begin after questionable science has been
screened pursuant to Rule 702.

Second, the role of IARC and similar sources must be better
understood by courts. Too often, IARC’s hazard-focused
classifications are treated—by advocates, headlines, and
sometimes experts—as if they were risk determinations or
proof of causation at real-world doses and exposures. That
confusion can drive scientifically unsupported verdicts.
Because IARC assesses hazard—not real-world risk or
causation—its use in court should be narrow and carefully
explained. Under Rule 702’s “fit” requirement, experts
should be required to connect any hazard label to real-world
dose, exposure, and biological plausibility, rather than cite
hazard labels as a proxy for causation.*

Third, the growth of opaque litigation funding by investors®®
overwhelms both defendants and courts, enabling Rule 702
abuses.”” Like the Valisure testing lab in the Zantac litigation,
plaintiff-financed nonprofit groups, including the Heartland
Health Research Alliance (HHRA) and the Health Research
Institute (HRI), have been described by critics as designed to
help create evidence in support of injury claims.

The case of HHRA is particularly egregious and illustrative.
Its founder and executive director Charles Benbrook is a paid
consultant and expert witness for litigators in glyphosate,
paraquat, and other pesticide lawsuits.*® HRI is listed as an
HHRA partner and conducts pesticide and GMO testing for

NGOs and organic marketing interests.

FOIA-produced emails indicate that Benbrook offered to
produce research with desired results and timing for the right
fees to his clients. Like Valisure, HHRA provided "testing"
services via its partner HRI and promoted findings via
litigator-linked marketing agencies.*

Testimony from sources like these undermines trust in the
judicial process and raises the question of why institutional
guardrail rules failed to exclude them. When “research” is
effectively commissioned for litigation, courts should treat it
as advocacy unless the methodology, data access, and
independence are clearly demonstrated—not presumed—and
should demand that showing at the admissibility stage under
Rule 702, not postpone it to cross-examination.

This is also where basic justiciability principles—Ilegal
standing, concrete injury, traceability—matter most: when
financing and aggregation incentives reward scale, courts
need sharper filters before weak science and weak causation
theories metastasize into thousands of claims. And general
causation should not be divorced from dose: courts should
require evidence that the agent can cause the alleged harm at
exposure levels people realistically experience, rather than at
levels achieved only by “torturing” samples in artificial
conditions. Make the threshold question: “Can it cause the
harm at plausible exposures?” That is Daubert “fit” in
practical terms—and it should be enforced through Rule 702.

Former Pennsylvania Rep. Becky Corbin recently warned
that scientific knowledge—*“the foundation of modern life,
ensuring food safety, a clean environment, and effective
medical treatments”—is being steadily undermined by
misinformation, ideological agendas, and profiteering within
our legal system.® The result is an erosion of scientific
integrity in America’s courtrooms, accelerated by the rise of
mega-lawsuits and private equity and litigation-finance
operations that can extract large shares of billion-dollar
settlements even when the underlying claims rest on thin or
disputed scientific footing. Corbin’s point is ultimately
institutional, not partisan: evidence-based science is the basis
for public trust and a safe, flourishing society. Yet the threats
now extend beyond familiar distortions—venue shopping,
pay-to-play experts, Wall Street wagering on courtroom
outcomes.®' Courts can’t eliminate venue shopping, but they
can blunt it: enforce jurisdiction and venue rules strictly,
transfer cases with thin local ties, and in MDLs set early,
uniform Rule 702 admissibility rulings on core experts that
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do not depend on geography.

Artificial intelligence and deepfakes, a growing tide of
scientific retractions, and the politicization of health policy
all increase the risk that unreliable claims will be laundered
into “courtroom facts.” That makes Rule 702’s insistence on
sufficient data and reliable application even more
consequential in practice. Sprawling dockets like Zantac,
Roundup, baby powder, and paraquat—despite settlements
totaling tens of billions of dollars—continue to generate new
filings that erode confidence in regulators, drive up consumer
costs, and reward uncertainty.

That is why Rule 702’s guardrails must be applied
consistently and reinforced where needed: and why the
amended rule matters as a course-correction, not a
technicality—to protect the integrity of scientific reasoning,
the credibility of agency safety determinations, the fairness
of the legal system, and the public’s pocketbook. A system
that imposes legal liability absent reliable proof of causation
doesn’t just redistribute money — it undermines due process
and substitutes persuasion for proof.
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